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b. How accurate information is expected to
be obtained and the mechanisms or proce-
dures which would make timely use and ap-
plication of all information; and

c. The types of information expected to be
shared and how that information would be
shared.

Core Principle N: ANTITRUST
CONSIDERATIONS—Unless appropriate  to
achieve the purposes of this Act, the derivatives
clearing organization shall avoid (i) adopting
any rule or taking any action that results in
any unreasonable restraint of trade; or (ii) im-
posing any material anticompetitive burden on
trading on the contract market.

Pursuant to section 5b(c)(3) of the Act, a
registered derivatives clearing organization
or an entity seeking registration as a deriva-
tives clearing organization may request that
the Commission issue an order concerning
whether a rule or practice of the organiza-
tion is the least anticompetitive means of
achieving the objectives, purposes, and poli-
cies of the Act. The Commission intends to
apply section 15(b) of the Act to its consider-
ation of issues under this core principle in a
manner consistent with that previously ap-
plied to contract markets.

PART 40—PROVISIONS COMMON
TO CONTRACT MARKETS, DE-
RIVATIVES TRANSACTION EXECU-
TION FACILITIES AND DERIVA-
TIVES CLEARING
ORGANIZATIONS
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SOURCE: 66 FR 42283, Aug. 10, 2001, unless
otherwise noted.

§40.1 Definitions.

As used in this part:

Business hours means the hours be-
tween 8:15 a.m. and 4:45 p.m., eastern
standard time or eastern daylight sav-
ings time, whichever is currently in ef-
fect in Washington, DC all days except
Saturdays, Sundays and legal public
holidays.

Dormant contract or dormant product
means any commodity futures or op-
tion contract or other agreement, con-
tract, transaction or instrument in
which no trading has occurred in any
future or option expiration for a period
of six complete calendar months; pro-
vided, however, no contract or instru-
ment shall be considered to be dormant
until the end of thirty-six complete
calendar months following initial ex-
change certification or Commission ap-
proval.

Dormant contract market means any
designated contract market on which
no trading has occurred for a period of
six complete calendar months; pro-
vided, however, no contract market
shall be considered to be dormant until
the end of 36 complete calendar months
following the day that the order of des-
ignation was issued or that the con-
tract market was deemed to be des-
ignated.

Dormant derivatives clearing organiza-
tion means any derivatives clearing or-
ganization that has not accepted for
clearing any agreement, contract or
transaction that is required or per-
mitted to be cleared by a derivatives
clearing organization under sections
5b(a) and 5b(b) of the Act, respectively,
for a period of six complete calendar
months; provided, however, no deriva-
tives clearing organization shall be
considered to be dormant until the end
of 36 complete calendar months fol-
lowing the day that the order of reg-
istration was issued or that the deriva-
tives clearing organization was deemed
to be registered.

Dormant derivatives transaction execu-
tion facility means any derivatives
transaction execution facility on which
no trading has occurred for a period of
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§40.2

six complete calendar months; pro-
vided, however, no derivatives trans-
action execution facility shall be con-
sidered to be dormant until the end of
36 complete calendar months following
the day that the order of registration
was issued or that the derivatives
transaction execution facility was
deemed to be registered.

Emergency means any occurrence or
circumstance which, in the opinion of
the governing board of the contract
market or derivatives transaction exe-
cution facility, requires immediate ac-
tion and threatens or may threaten
such things as the fair and orderly
trading in, or the liquidation of or de-
livery pursuant to, any agreements,
contracts or transactions on such a
trading facility, including any manipu-
lative or attempted manipulative ac-
tivity; any actual, attempted, or
threatened corner, squeeze, congestion,
or undue concentration of positions;
any circumstances which may materi-
ally affect the performance of agree-
ments, contracts or transactions trad-
ed on the trading facility, including
failure of the payment system or the
bankruptcy or insolvency of any par-
ticipant; any action taken by any gov-
ernmental body, or any other board of
trade, market or facility which may
have a direct impact on trading on the
trading facility; and any other cir-
cumstance which may have a severe,
adverse effect upon the functioning of a
designated contract market or deriva-
tives transaction execution facility.

Rule means any constitutional provi-
sion, article of incorporation, bylaw,
rule, regulation, resolution, interpreta-
tion, stated policy, term and condition,
trading protocol, agreement or instru-
ment corresponding thereto, in what-
ever form adopted, and any amendment
or addition thereto or repeal thereof,
made or issued by a contract market,
derivatives transaction execution facil-
ity or derivatives clearing organization
or by the governing board thereof or
any committee thereof, except those
provisions relating to the setting of
levels of margin for commodities other
than those subject to the provisions of
section 2(a)(1)(C)(v) of the Act and se-
curity futures as defined in section
1la(31) of the Act.

17 CFR Ch. | (4-1-03 Edition)

Terms and conditions mean any defini-
tion of the trading unit or the specific
commodity underlying a contract for
the future delivery of a commodity or
commodity option contract, specifica-
tion of settlement or delivery stand-
ards and procedures, and establishment
of buyers’ and sellers’ rights and obli-
gations under the contract. Terms and
conditions include provisions relating
to the following:

(1) Quality or quantity standards for
a commodity and any applicable pre-
miums or discounts;

(2) Trading hours, trading months
and the listing of contracts;

(3) Minimum and maximum price
limits and the establishment of settle-
ment prices;

(4) Position limits and position re-
porting requirements;

(5) Delivery points and locational
price differentials;

(6) Delivery standards and proce-
dures, including fees related to deliv-
ery or the delivery process, alter-
natives to delivery and applicable pen-
alties or sanctions for failure to per-
form;

(7) Settlement of the contract; and

(8) Payment or collection of com-
modity option premiums or margins.

[66 FR 42283, Aug. 10, 2001, as amended at 67
FR 62878, Oct. 9, 2002]

§40.2 Listing products for trading by
certification.

To list a new product for trading, to
list a product for trading that has be-
come dormant, or to accept for clear-
ing a product (not traded on a des-
ignated contract market or a reg-
istered derivatives transaction execu-
tion facility), a registered entity must
file with the Secretary of the Commis-
sion at its Washington, D.C., head-
quarters no later than the close of
business of the business day preceding
the product’s listing or acceptance for
clearing, either in electronic or hard-
copy form, a copy of the product’s
rules, including its terms and condi-
tions, or the rules establishing the
terms and conditions of products that
make them acceptable for clearing, and
a certification by the registered entity
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